GUIDELINE/FILENOTE  B [DOCUMENT 1] for review and adoption of replacement trust deed 
REVIEW OF TRUST DEED IN MORE DETAIL
INTRODUCTION AND EXECUTIVE SUMMARY
1. This document is to be read with the GUIDELINES/INSTRUCTIONS FOR REVIEWING THE CLUB” S TRUST DEED- GUIDELINE A
(A) I turn now to the review of the current Trust Deed.  In brief, my  and our suggested approach is: (a) compare the wording of the two documents (document A being the current Deed and B being the approved replacement Deed), and (b) to comment where it may hopefully be helpful on the differences and effects (though content is of course the domain of the Trusts professional legal advisers).
 
(B) ADOPTION of the replacement trust deed: finally, in this document, we supply the instructions and the template documents needed for the Club to adopt the replacement Trust Deed, i.e. the necessary Trust Minutes and the Deed or Variation and restatement of the trust terms in the new deed. The power to vary the trust terms and adopt the new trust deed is contained in the power to vary or “rescind or add to any of the provisions of this deed” contained in clause 10.15 (or its equivalent clause number  in your club’s deed) in the existing trust Deed example that we refer to, (“Deed A). 

2. Many things have happened in the world of Trusts since 2012. One of the most important has been the Trusts Act 2019 (“TA19”).    Executive summary :    In my view, the new/replacement trust Deed updates the terms of the trust to TA19 requirements. It also makes trust business easier, such as addressing the requirement of Section 38 of TA19, to act unanimously, and the inclusion of strengthened Trustee protection and Dispute Resolution.  Let us then, have a look at the 2 Deeds, A and B.  NOTE: a) the Deed A that we have attached is what we would consider as a “typical” existing Deed set up some time ago under the old Trust Act 1956. Your club’s Deed may not be exactly the same, but the provisions and wording will most likely be similar to Deed A. The numbers in [ ] brackets are points of difference in the two deeds and are also written onto the sample deed A.

3. On Page 3 of Deed A, under definitions in 1.1, there are a handful of relevant changes    as compared to Deed B.    1] (page 3) is the insertion of “Purposes means the charitable purposes as set out in Cl 4…”. This clarifies and reinforces the “charitable” element, an important characteristic of the purposes of the Trust. 
1A] is the definition of “Related party” -changed and is simplified- page 3.
2] “Trustees” is more defined in line with conventional trusts definitions wording and is good, page 3.    

3] “Trust fund” has an expanded definition as it includes items “paid, given or acquired or agreed to be acquired”. This is a better definition as it is wider but (i) clarifies property and ii) “agreed” could cover items where there is some problem on the actual transfer, but the object is not frustrated- good, page 3.
 
7. Under Interpretation, Deed A page 4, clause 1.2, the only suggested change is 4] an updating to TA19 requirements: the period of the trust is changed significantly from 80 years (under the old Trust Act) to indefinitely     under S 16(6) (a) TA19.   
8. Establishment of the Trust, Page 4, clause 2- only change suggested is 5] that 2.5 has been amended to cl 11.16- simply renumbering.      
9. Objects and purpose of the Trust: Deed A Page 4 clause 4: changes here: Deed B has 6] additional words in 4.1 saying “the objects and purposes of the Trust are charitable purposes”. This again reinforces the “charity factor”.     7]  at page 5, other additions are another word in 4.1.8 to say, “to support other general charitable purposes in NZ”. Another reinforcer. Change number 8] in 4.2 Deed B at page 5 adds wording to allow the Trustees to carry out activities outside NZ to “promote the Trust or the humanitarian activities of LCI”.  In my view this is helpful because it would give wording in the Deed to allow certain overseas activities. (Note: this wording may or may not already be in the existing trust deed).
10. Clause 4 contd: There is a new 9] cl 4.3 page 5 and  10] 4.4, page 5. These clauses contain limitations on trustee actions (protection for the “charitable status” of the trust). 4.4 reinforces 4.3 while enabling the widest interpretation of the protections in 4.3. All good.      
11. Change 11] Updating change in Powers of the Trustees in cl 6.2 Page 6,    from Trustee Act 1956 to TA19. 
12. Reporting and Financial Records, Cl 7.4, Page 6: 12] same provisions. However, after consulting with the appropriate experts, we can suggest that the trustees consider the addition of the power to have the financial records reviewed as well as the power to audit. This can easily be done by adding the words to Cl 7.4 (page 6) “or reviewed” so that the line reads ”..be audited or reviewed by an appropriately qualified person”. This is aimed at giving the trustees flexibility to choose the level of assurance that is proportional to the size and risk of the trust in any given (financial) year. 
Note: the advice that we have received is that the club’s incorporated society constitution be checked to see if (a) it contains the wording as above i.e., “audited or reviewed by an appropriately qualified person” or (b) has the “audited or reviewed annually” wording from the default/standard constitution on the website.  In my view at least, this could also apply to the District Constitution.  12A] at page 6 is the change from “Commission” to “ Services”.
 
13. Termination of office: Page 6, cl 9.2. (a)  Deed B has additional wording: in 9.2.3: page 7: “Has resigned from office…13] by giving written notice to the Chairperson, such notice to be effective immediately unless otherwise expressed”.  The Trustees may consider this clarification worthwhile, as it gives a clear process.
(b) there is a new 9.2.8: 14] , page 7, has retired in accordance with clause 9. 6..”. In my view this is a suitable addition that the Trustees may consider. 
( c) 15] not required.
14. Cl 9.3 continues with various updating provisions, such as 16] at page 7 adding S143B Tax Admin Act 1994..(b) 17] at page 7add to 9.3.4: Financial Markets Conduct Act 2103 and Takeovers Act 1993. 18] 9.3.5 at page 7 change S31(4) Charities Act to S36 B.
15. To finish cl 9.3: there is in Deed B: 19] page, a new cl 9.3.9 referring to S 104 of the TA19 (which refers to trustee loss of capacity- if their powers have not been delegated as authorized, they must be removed as a Trustee).
16. 9, 4.. 20] in Deed B at page 7, refers to the (new) trustee being ‘from amongst the membership of the (Lions Club of… This may not be necessary given the level at which Trustees of the District Trust Deed may well be situated.
17. Our next significant point is in Proceedings of Trustees,  21] Page 8, cl 9.10. Deed B which makes an important point. It adds “For the avoidance of doubt, this clause 9.10 modifies the default duty contained in Section 38 of TA19 for the Trustees to act unanimously”.  I am aware that the current cl 9.10 (in the case of this existing Deed A)  says that “Decisions shall be decided by a majority of votes etc.”. However, the “TA19 safeguard” is really saying the same thing and is designed to address the TA19 default requirement that decisions be unanimous. Hence the TA19 safeguard appears in not 1 but several places in Deed B. I will refer to those briefly where needed.
22] Same for cl 9.11 and 23] cl 9.14, page 8
18. 24] Cl 9.21 (page 8): not needed.
19. A Major change in Deed B and which may be recommended to the Trustees to bring the Trust in line with TA19 is the addition of a new cl 10 in Deed B: 25] Trustees Powers and Duties,  page 10 (This is an addition which I have made in the Trusts that our firm drafted while in practice).  The real nub here is in the section headed “Trustees Duties”. This part sets out the Trustee duties that are spelled out and included in TA19.  Cutting to the chase, the importance of this “list” of duties is that the Trustees are bound by the terms of the Trust Deed. TA19 (as the relevant statute) would normally apply where the Trust Deed is silent and does not refer to on a particular point or points. So, it is better in my opinion, for duties (and protections/indemnities for Trustees, see below) to be spelled out in the Deed as the principal document governing the trust, rather than being left in something of a “grey area”.   It is good for the above reasons that these provisions (and others) be adopted in an up-to-updating Deed.{ I am/we are happy to explain further as and if required. 
20. 26] in cl 10.6, Page 10, Deed B equivalent is cl 11.6 at Deed B (page 13): adds Sections 36 and 37 of TA19- also required to update to TA19 (i. e. not to profit and to act for no reward).
21. Change 27] in cl 10.9.3 (c) page 11,: added wording “..in any circumstances including winding up”.  The Trustees may consider this a worthwhile clarification.
22. Trustees’ indemnity and liability. Cl 10.12 to 10.14   page 11 in Deed A, clause 11.12 to 11.14 in Deed B. There are some changes that are important to reinforce the protection of Trustees and to bring this significant part up to date with TA19 requirements.
22. The changes are: in Deed A cl 10.12.2, page 11, to read 28] ”…any trust power or discretion vested in them or reasonably believed by them to be vested in them.”.  This is designed to help where Trustees do something believing that they have the power.etc. In my respectful view, this is the sort of wording that you do not think you need until you do… 
23. In cl 10.12.3, page 12, add “29] wilful misconduct or wilful default..”.  This is a TA19 updater.
24. in cl 10.13, page 11, 30] add” The Trustees, former trustees.”, remembering that trustees come and go by rotation but liability for decisions made may not go away for them…and 31] page 12,add after” exercise and/or purported exercise of the trusts, powers etc”.  This again is aimed at strengthening protection for trustees “doing their best”. 30A: page 12,” completely” indemnified.
25. Cl 10.13 contd: 32] at page 12 add “the trustees shall have a continuing lien or charge on the Trust fund..”.   This cl 10.13 provides the Trustees with an indemnity for their (lawful and defined actions) acting as Trustees. That indemnity is a charge on the Trust Fund. This may fluctuate from day to day- in an extreme example, it may have say $100 on the 1st of the month, and 1,000 or 10,000 later that month or the next month. So the trustees do not miss out because of the fluctuations. 33], page 12, here is an important rider in Deed B: there is no indemnity ..”arising from the Trustee’s or former Trustee’s dishonesty, wilful misconduct, wilful default, wilful breach of trust or gross negligence”.  This is in line with TA19 provisions.
26. This is an important area, and I respectfully recommend that the Trustees give serious consideration to these changes.
27. Amendment of the Trust- cl; 10.15.2 page 12, 34]  Deed B adds an extra clause (d) to say: “(d) the restrictions imposed by this cl (10.15.2- 11.15.2 in Deed B).  In my view this is for completeness.
28. 35] In Deed B, there is an addition .4 subclause that 35] page 12 again brings in “the must act unanimously” safeguard against S 38 of TA19. 35A], page 12, changes “Commission” to “Services”.
29. In Deed B there are new clauses 36] , page 12, registered office, 37] Governing law, page 12 (to help legal compliance) and 38] Dispute resolution, page 12.
30. Of these, it is the Dispute resolution (DR) part needs further exploration. In TA19 there are DR provisions. Basically, the Trustees can apply to the Court for directions, and there are other provisions, such as the Court can direct Alternative DR. However, the application is an expensive operation involving typically some 1000s of dollars. The DR provisions in Deed B are designed to provide a framework for Trustees to be able to work on resolving differences, the aim being to enable trust business to continue without deadlock whilst trying to preserve Club relationships. These too are worthwhile additions.
Conclusion on this part:  The purpose of this  Guideline has been to review the current Deed,  to identify items that could usefully be considered by the Trustees as being worthy of inclusion in a Deed that restates the terms of the Trust, to explain the changes and hopefully  point to a way forward to put a suitable amended document in place. 
As has been said  above, subject of course to the views of the Trustees, given that the review and adoption is actually required under the relevant legislation, it seems to us that there would be actually considerable benefit in “adopting” an amended version of Deed B. That Deed has been approved by District legal. There will be some work in the amendment, but the opportunity is there to, put in place an updated and reasonably “future proofed” document to do a better job for the Trustees and ultimately, the Trust. 

